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PREFACE

With thlS Final Report the Special Committee on National Emer-
gencies and Delegated Emergency Powers (formerly the Special Com-
mittee on the Termination of the National Emergency) concludes its -
three year existence. The Committee regrets that legislative delay has
made 1t necessary to submit this document before final passage of the -
 National Emergencies Act. Only when that legislation has been

enacted into law will the work of the Committee truly be finished.

We would like to take this opportunity to thank Senators Philip A.
Hart, Claiborne Pell, Adlai E. Stevenson IT1, Clifford P. Case, James
B. Pearson, and Clifford P. Hansen for the spirit of cooperatlon and

‘non-partisanship which has made the work of the Committee so
successful.

We would also like to express our gratitude to the many other people

who have helped the Committee complete its work. In particular, we
wish to thank the following people for their valuable assistance : Lester
S. Jayson, the director of the Congressional Research Seérvice of the
Library of Congress; Joseph E. Ross, head of the American Law
Division of CRS and especially Raymond Celada of the American
Law Division and his able assistant, Charles V. Dale and Grover S.
\Vﬂlnms Jack Goldklang of the Ofﬁce of Legal Counsel, Department
of Justlce Paul Armqtronw of the General Accountmw Office, and
Linda, Lee, research aide. Dr. Harold Relyea of the lexaly of Con-
gress continually provided valuable assistance in addition to writing
an informative and useful hlstOI y of American government in times
of emergency.

We wish to commend Staff Directors William G. Miller and Jerry
M. Brady for their leadership and the other staff members for their
diligence in completing the work of the Committee. Over the three-
year period, the staff included: Thomas A. Dine, Audrey H. Hatry,
Martha E. Mecham, Roland B. Moore, IT1. Patrick M. Norton, Wil-
liam K. Sawyer, Patrick A. Shea, Naldeen McDonald, Yvonne ) McCoy,
and Gayle D. Fitzpatrick.

Finally, we would like to give credit to the staff members responsible -
for this Final Report and the report on emergency preparedness which
is included in the Appendix. We thank William K. Sawyer for writing
these reports, Jerry M. Brady for editing them, and Gayle D. Fitz- _
patrick for admmlstratlve support. )

Frank CHURCH,

CrarLes McC. MaTtsias, Jr.,
Cochairmen.
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INTRODUCTION

The Special Committee on National Emergencies and Delegated
Emergency Powers ends its work with an emphatic plea that the
National imergencies Act, H.R. 3884, be passed as soon as possible.
The legislation, which represents the culmination of three years of
work by the Committee, will both terminate special powers possessed:
by the President as a result of existing states of national emergency
and establish procedural gnidelines for the handling of future emer-
gencles with provision for regular Congressional review. The bill
should end the disarry that has characterized emergency laws and
procedures in the United States. : :

The legislation is long overdue, A majority of Americans alive
today have lived their entire lives under emergency rule. Since 1933,
protections and procedures guaranteed by the Constitution have, in
varying degrees, been abridged by Executive directives whose legality
rests on the continued existence of Presidentially proclaimed states of
emergency. For more than forty years, emergency authority intended
for use in crisis situations has been available to the Executive. The
President has had extraordinary powers—powers to seize property
and commodities, seize control of transportation and communications,
organize and control the means of production, assign military forces
abroad, and restrict travel. co . ,

This dangerous state of affairs is a direct result of Congress’ fail-
ure to establish effective means for the handling of emergencies and
its willingness to defer to Executive branch leadership. In the face
of the wars, emergencies, and crises and determined Presidents of the
past forty years, the Congress, thiough its own actions has transferred
awesome magnitudes of power to the Executive without ever examin-
ing the cumulative effect of that delegation ‘of responsibility. It has
tolerated and condoned Executive initiatives without fulfilling its own
constitutional responsibilities. It has in important respects permitted
the Executive branch to draft and in large measure to make the law.
This has occurred despite the constitutional responsibility conferred
on Congress by Article I, Section 8 of the Constitution which states
that it is Congress that “makes all Laws. . . .” R _

Passage of the National Emergencies Act will be a- major step
toward restoring Congress to its proper legislative role. The legislation
represents significant progress in checking the growth of Executive
power and returning the United Statés to normal peacetime processes.
The measure is vital in insuring that the United States travels a road
marked by legislative oversight and carefully constructed legal safe-
guards. o ' :

HisTory OF THE SPECIAL COMMITTEE

Interest in the question of emergency powers stems from the United
States’ experience in the Viet Nam War and the incursion into Cam-
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bodia. The President’s ability to commit Americans to warfare with-
- out any Congressional declaration of a state of war disturbed many
. Senators.

In 1971 Senator Charles McC. Mathias, Jr. of Maryland submitted
Senate Concurrent Resolution 27 to establish a special joint com-
mittee to study the effect of terminating the only emergency known
to be in existence at the time, that declared by President Truman in
1950 during the Korean War. On May 23, 1972, Senator Mathias and
Senator Frank Church of Idaho introduced Senate Resolution 304,
which called: for the creation of the Senate Special Committee on the
Termination of the National Emergency. The Senate Foreign Rela-
tions Committee, after hearings.and executive comments, reported the
resolution favorable on June 13 1972: The bill .subsequently passed
the Senate,-and on September 18 1972,7an equal number of majority
and minority party nmiembers Were appomted .to:the newly-formed
Special Committee. Senators Church and Mathiasbecame co-chairmen.
and -Senators Hart, Pell Stevenson, Case Pearson and Hansen were
also appointed. - -

> On January 6, 1973 the Specml Commlttee bea"m its work undcr‘ :
the authority of S Res 9 and the 93rd ‘Congress. The mandate of the
Commlttee Was: -« oo Ce

- to conduct a study and 1nve=t1gat10n w1th respect to the nmt-

_ ter‘of terminating the national emergency proclaimed by the. .

Pres1dent of the Umted States on' December 16, 1950, as an-' -
" nounced in Presidential Proclamatlon \Tumbered 2914 dated

" the same date. - ' i

" In conducting its study, the Comimittés was to: R
El) consult and confer:. with the President and his adV1=els,
. 2) consider the] ploblems which may arise as the resilt of
- terminating such hational emergency ; and ‘
(3) con51der what administrative or legislative ‘wtlons might
be 'necess‘u'y or desirable ag’the result of terminating stich na-
_tiondl émergency, including ‘consideration. of the desir ablhty and
consequences of termmatmcr special legislative powers that were
_conferred. on the, Pres1dent and other’ oﬂicels, boards, and com-
'missions as the Iesu]t of the Premdent procl‘ummfr a., nzttlonal

emergéncy. ., . - . ,

. From the start, the worl\ of the Comm1ttee was marked by non-
partlsanshlp and’ its efforts facilitated by the ‘cooperation. of the.
Executive branch. The Committee staff met with Attorney General
Kleindienst as early:as January 17,.1973, and enlisted the help of the
Department of Justice. -A ‘special, "task force was established in the
White.- House to leok into.the question of emergency. powers..

. Executive cooperation.was 1mportant because of the rudimentar y
state of knowledge of emerngency.laws and procedures at that time.
The Special Commlttee knew that the Truman Korean War Emer-
gency was still in existence and that at least 200 specml powers had
accrued to the President over .the years. The 1nvest1(rators knew that
President Johnson had used emergency powers, in January, 1968
to control ‘American investments. abroad in an effort to-ease that yedr’s
balance-of-payments crisis;- and’that’ President Nixon had invoked
the same authority in February, 1971, to suspend the provisions of the
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Davis-Bacon Act. Yet, the Spécial Comrmttee chd not know' the Aull
story.

00mm¢tteesFmdmgs ,' AT : s

_The Committee quickly dlscovered thdt dlSOIdel enveloped the
whole field of emergency statutes and procedures. Not one but four
emergency proclamations remained in_force.-In addition ‘to the na-
tional emergency proclaimed by . Pre51dent Truman on December 16,
1950, the following deélarations ‘of emérgency rernfuned in force:

the national emergency declared by Fr anklin Roosevelt on
"March 9, 1933, to-cope with the ¢urrent banking crisis; . - -
*. the: national emergency declared by Richard Nixon on
“March 23, 1970, to deal with the Post Office strike ;- v
the natlonal emergency “declared by ' Richard Nixon ‘on
- August 15,1971, to implement cur rency 1estrlct10ns and to en- -
iorce controls on foreign trade." o

The continuation of thesc states of emeroency Was significant, since
any declaration of emergency triggers numerots l:ms which,, "taken
together, give the President extlaordlnary power. The followmcr laws
ave illustrative:

“Statute’ 10 USC (12 permlts the Pre51dent “durmg a- war
or a declared national emergency” to “detail members of the .
Army, I\fwy, Air Force, and.Marine Corps to assist in m111-
tary matters” in any forewn country. .

Under 10 USC 333, the President can use the m111t1a or
armed forcesto suppress consplracy‘ 7 if it is likely that “any
part” of the people iri-a state will be deprived of some consti-
tutional rights,and the state itself réfuses to act. Under this
st‘ttute, the. Pre51dent conceivably could circumvent’ Article
IV, Séction 4, of the Constitution even befdre 'wiiting for
state ]e‘nsl‘ltures or state executiyes to xequest Federal troops.

Under 18 USC 1388, the P1e51dent has authority to déeclare
any part or all of the United States military zones: People in’
. such zones can be jailed for a year for violating any Hexecu-

- tive order of ‘the PIes1dent 7 VVould these arrests be feview-
. able in'court? Tt is ot “clear. Judlcml review - 'of ‘agenty . ac-"
. tions is guaranteed in.5 USC 702, hrit's USsCro1 excludes ac-,

" tions taken under dechl ations of maltlal ]s_m ’ .
., A President could make use of Public Taw' 733, Wh]oh ox- g
presses the dete1 muntlon of the Unlted States to prevent “bv
Whatever means may ‘be necessary 1nc1ud1n0 the use of arms,” '
any “subversjve” activities by the wovernment ‘of Cuba. -

Under 47 USC 308, the, I‘ederal Communications Commis: -

sion could, during a national emercrency, modify e‘nstmw ,
broadecast hcenses under térms it might. prescribe, . -
" Under. 47 USC 606, the Pres1dent can amend “as he. Sees’
fit” the rules'and regulatlons ‘of the, Fedeml ‘Communications
. Commission and, in particilar, can “cinige the closing of any
famhtv or etatmn for-wire commumca‘rlons (

- If the Président finds the nation “threatened by attack,”
he could, under 44 USC 1505, cease to publish his re Uuhtlons '
in the Federal Remstex if he determmes that it is “1mprac— _

S. Rept. 94-922
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iclcable » This could open the way to promulgatlon of secret
aws

Moreover, no recent comprehenswe record of statutes eﬁ’ectlve dur-
JIng times of emergency had been compiled. No consistent procedure
was being iollowed in declaring, administering, and terminating states
of national emergency.. The enlarged task that the Committee con-
fronted led to, its being . redesignated the, Special Committee on Na-
‘tional. Emergencies and’ Delegated. Emewency Powers.

Two Taslcs for the OOmmzttee .

The-Special Committee worked on two.main tasks The first was to
explore how existing states of national emergency could be terminated
with the least adverse effects. There were tiree possible approaches:
(a)-outright repeal of all'emergency statutes, (b) relegating all emer-
. gency, provisions to a-state of dormancy. to be used in future emer- -

gencles, or (¢) maintaining emergency provisions in the Umted States
Code but for use only.in states of emergency declared in accordance
with regular and consistent, pr ocedares which would provide for tel-
mination and oversight.
The second task was to exp101e the possﬂnhty of establishing a pro-
cedure for declaring states of national emergency. The plocedme
“would require accountability for actions takén by the Executive puui-
suant to'delegated emergency authorities in: order to permit the Con-
gress to eﬁectlvely exercise its ovel swht 1esponslb111t1es

Hear: ings..

Concurrent with the hlstoucal research undertaken by the staff of
the Special Committee, the Library of Corigress and distinguished con-
sultants, hearings were held on the hlstOIy of emergency. rule in the
United- States-and constitutional _problems created by such rule.

Professor Robert S. Rankin, Kmeritus, of Duke University, Pro-
fessor Cornelius P. Cotter of the University of Wisconsin, and Pro-
- fessor J. Malcolm Smith of California State University, all renowned
scholars:of the subject of emergency powers, testified in hearings held
by the Special Committee on Aprll 11,1973,

Professor Adrian S. ‘Fisher, Dean of the Georgetown University
Taw Center, and Dr. Gerhard Casper Professor of Law and Political
Science at the University of Chicago, testified on April 12, 1973. Pro-
fessor Fisher served as an‘advisor'to President Harry S. Truman in

1950 and described to the. Committee the cir cumstances surrounding

- Truman’s_declaration of national emergency in that year. Professor
Casper testified on.the const1tut10nal questions raised by Executive
use of emergency powers. '

The Committee also heard from ofﬁcmls formerly associated with
the Justice Department-and Supreme Court including the late. Chief
Justice Earl Warren. Former Attorney General of the United States -
and Associate Justice of the U.S.:Supreme Court Tom C. Clark, for-
mer Attorney General Nicholas DeB. Katzenbach, and former Attm-
ney General Ramsey Clark testified on July 24, 1973. Later, on Novem-'
ber 28, 1973, former Attorney General Elliott’ Rlchal dson and former
Solicitor Gene1 al Erwin Griswold presented their views to the Special
Committee.

Throughout its work the Spec1a1 Comnnttee has had the benefit of
the full cooperation-and assistance of the J ustice Department, under
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four successive Attorneys General—XKleindienst, Richardson, Saxbe,
and Levi—as well -as_the Department of Defense and the Oﬁice 0
Management and Budvet R :

Publications on Emergency Powers ,

-To improve understanding of emergency. laws and p1 ocedures and
provide the basis for lecrlslatlon the Special Committee published a
number of ‘studies, 1ep01ts and compilations. The first was a com-
pilation of “Emer O'ency Power Statutes: Provisions of. Federal Law
“Now.in Effect Delegating to the Executive Extraordinary Authority
in Time of National Emel gency.” The story of how this document
was composed illustrates the size of the task the Comimittee faced and
the cooperation it received from the Executive branch.

In the past, the only way to compile a catalog useful to Conrrlecs
would have required going:through every page. of the 86 volumos of
the Statutes-at- Larcre F mtunately, the U.S. Code was put into com-
puter tapes by the U S. Air Force in the so-called LITE system, which
15 located at a military facility in the State of Colorado. The Special
Committee devised several programs for computei sear ches: based on
a wide spectrum of key words and phrases contained in typical provi-
sions of law which delegate extraordinary powers. Examples of some
tn(rO‘er words are “ll‘lt]OIliLl emergency,” “Wal, ’ “national defense,” -

“inv asmn,” “insurrection,” et cetera.

These programs resulted in several thous'lnd Clt&thllS At this pomt
the Special Committee and Liby ary of Congress staffs went through
the printouts, separating out those provisions of the U.S. Code most
relevant to war or national emergency, and weeding out those provi-
sions of a trivial or extremely remote nature. Two separate teams -
worked on the computer printouts and the results were put tocrethe1 in
a third basie listof U.S. Code citations.

"To determine legislative intent, the U.S. Code mtatlons ‘were then
hand checked aor'unst the Statutes-at-Large, the Reports of Standing
Committees of the U.S. Senate and House of Representatives rmd
where applicable, Reports of Senate and House Conferences.

In addition, the laws passed since the publishing of :the-1970. Code
" were checked and relevant citations were added to the master list. The
compilation was then checked against existing official catalogs: that
of the Department of Defense, “Dlgest of \Var and Emergency Legis-
lation. Affecting the Department of Defense”; that -of the Ofﬁce of
Timergency Plannin g, “Guide to the Emeroency Powers Conferred by -
Laws in Effect on J anuary. 1, 1969”; and, the 1962 House Judiciary
Committee synopsis of emergency powers, “Provisions of Federal
Law in Effect in Time of National Emergency.” The result was a com-
pilation and commentary on 470 special statutes invokable by the
President during a_time of declared nationdil emergency.

‘Once the Spec1al Committee had completed its compilation of emer-
gency statutes, the staff, assisted by the Office of Management and
Budget, sohmted evaluation of the existing statutes from Executive
department'; agencies, and officex and from Standine Committees of
the Senate. “Executive Replies: Summaries of the Executive Branch
and ‘Committee Recommendations” was then 1ssued as a colnmittee
- print in three parts.-
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The Special Committee also composed a study of “Exebutive Ordéers
“in Time of War and National Emergency.” This compilation brought
together as complete a collection as possible of Executive Orders and
Proclamations issied. pursuant ‘to states of war and .mational: emeér-
gency. The. collection was based on an examination of Proclamations
and Executive Orders found at the Library of Congress and. thé
Federal Register. The rep01t documents thé:lack of legal accountabﬂ
ity-in many 1mp01tant areas of pubhc pohcy for orders given by the»-
President. -

In ‘Iddltlon “A Brief Hlstory of Emerrrency Pow exs in-the Unlted
States” was 1ssued as a commitee print. When the Special Committee
began its work, there was no basic study outlining the use of emer-
gency powers in the United States from the time of the- Philadelphia .-
Constituticnal- Conventlon to the: present.-To fill the gap; the Com-
mittee asked DriHarold Relyea of the Library of Congress to write
a chronological “history of the American oovcrnment in times' of
crisis. His stud highlights the great crises of ‘American history
and the manner in- which the three branches of the:Federal Govern-
ment have met pntlcuhr emergency situations. Especially significant
are the ‘experiences and legacies of Shay’s Rebellion, the Civil Wa; r;
labor str ikes of the late 19bh C(,nttu Y and-both: \V orld: VVfus IR
:' S COULT GUIDA‘\TCE ~‘s

'l‘hl ou O'hout its worl the Speclal Comlmttee has paid closc ‘Lttenuon

to:court: deCISlons The Cominittee. was-particularly guided. by . the
famous Y oungstown- Steel -and..T'ube. Company:v. Sawyer. demsmn,
in which the- Supreme Court, failed to.uphold an attempt by President
"Truman to seize control'of the striking steel industry, Speaking for
the majority, Justice -Black held that “the President’s power, if any; -
‘to issue-the order 1wust stem ‘from-an Act of-Congress. or from the -

‘Constitution -itself.”? e .characterized President Trunjan’s;action as

an. uhcénstitutional  ar 1og'tt10n of “law- ma,km« power bv the ‘
Ex€cutiver - v C i ’

«Justice: Fackson’s- \‘VldelV quoted and pralsed concurrmw opmlon
stlessed that ‘our‘system 6f government is a “balanced- power strug-
‘ture” "nid- pointed out that Executive - power: to’ act:is. & variable

'dependmcr upon -the collective ‘will of Congress: for-its authority.
.Justice: Fackson Tisted three s1tuat10ns which determlne the extent of
;thePlesAdentspower v R R R PR S U3 i

-1, When ‘the P1 esident ' qcts pulsu‘mnt £ an’ expl 658 or' |
1mphed authorlzatlon of Conoqess, his, authorlty 1s at its-
maximum, for it/ 1ncludes all that he possesses m his'c own 1wht '
plus all fhat Congress can delecr‘tte
) \Vhen the President acts'in: ‘Lbsence of ,elther a. Confrres—
slonal grant or denial of authouty, lecan only 1ely upon lus ’
o“ n 1ndependent poivers. )

g ,}Yhen the Pr esldent takes measures 1ncompat1ble w1th the
explessed or’ implied ‘'will ‘of Congress, his’ power i§ at'its :
lowest ‘ebb, for then he can rely only upon his own constitu-
tional powers minus any cons‘mtutlonal powers of Congress
over the matter
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Justice Jackson continued :

The appeal, however, that we declare the ex1ste11ce of in-
herent powers ex necessztate to meet an emergency asks usto
do what many think would be wise,although it is something
the forefathers omitted. They knew- what emergencies: were,
knew the pressures they engenered: for authoritative -action,
knew, too, how they afford a réady -pretext for!usurpation.
We may ‘also suspect that they suspected that emergency
powers would tend to kindle emergencies. Aside from suspen-
sion of the privilege of the writ ot habeas cor: 'pus.in time of
rebellion or 1nvaswn,‘when the public safety may require it;
they made no.express provision for exer; cise of extmordmfuy
authority, because of a crisis. I do not; think we' rightfully

.may so. amend their work, and, if we, copld I am not convinced:’
it would be wise to do so, althouﬂh many ,modern nitions
haye forthrightly recognized that war and éconoinic crisis
may upset, the normal bal‘mce betieen hberty ‘ahid ‘mthouty
Their experience Wwith emergéncy powers:niay ‘not be 1 i rele:
vaht to'the argunient here that we. should $ay that the' Fxe-
cutlve, of his own. VO]}thH"C‘ID nv est h]msclf with! undcﬁned
cmerﬂ‘ency powers. e Tt R

After 1cca]11ntr the expel lence of Germany, Where the Constltutlon
had pernut;ted the President to. suspend individual rlghts, and Great
Britain and France,‘ Whete the pzuhaments had mamtalned strlct
control over .emergency powers, Justice Jackson concluded

¢ This contemporary.foreign:experience may ‘bei 1nc0ncluslve
as to the wisdom of lodg1n<r emergency powers somewhere in
a modern government:- But it suggests that emergency
powers are con51ste11t with, free frovemment only When their
‘control‘is lodged: e]sewheré than'm the E\iecutlve whotexer-
“elsks ‘themiy Thth i§ thd safeguard ‘that Wwould be nullified by -
ot adoptlon of" the * 1nhercnt powers” formula, Nothing:in:
Ty eXperience colivinces mie that 'such risks aré warra,nted by
any real neeessity, alfhoutrh such powels would ‘of cours ' be
-an Exeeuntive convenience™ . Cave s s benn U
In the practical w01k1no' of our- Government we aheady
have evolved a technique’ w1thln the framework-of-the:'Con- -
‘stitution by ‘which ‘normal Executive po&els mdy be"con- !
siderably -expanded to meet an eme1gency Congress may -
and has’ granted™ e\bmordmuv' authorities "which:'lie“dor- '
mant in‘normal' times ‘but i may be called' into play’ by the”
Executive in war or upon proclamation of a national emer-
gency.. In -1939; upon’ !Conrrressmnal request,!‘the. Attorney
General listed nlne‘uy nine such separate statutory grants by
Congress' of emergency or wirtime Executive’ powers. They
avere invoked: from time to time as need appeared. Under this
procedure :we retain government by law-—special,’temporary
law, perhaps, but law. nonetheless. The public'may know.the
extent and limitations Yof~thepowers' that- cantbe asserted,
‘and -persons affected: mdy- be: 1nformed from the stabute of
their nghts and dutles.A T

l '
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- In view of the case, expedition and safety with which
‘Congress can grant and - has granted large emergency.
powers, certainly ample to embrace this crisis, I am guite un-
immpressed with the argument that we.should affirm posses-
sion of them without statute. Such power either has no be- -
ginning o1 it has no end. If it exists, it need submit to no
legal restraint. I am not alarmed that it would plunge us
straightway-into dictatorship, but 1t is at least a step in that
wrong direction. . ¢ : _
The Special Committee accepted Jackson’s opinion as a basic guide-
. “line for its work. The continuing importance of the opinion is illus-
-trated by the reference made to it in' counsel given to the Special
Commiittee by the late Chief Justice Earl Warren just prior to his
death. Senator Mathias reported the details of that conversation to
the Senate on August 22, 1974: :
~ Chief Justice Warren said that while the Constitution pro-
vides that only Congress can make the law, the legislature
had: the obligation through enacting statutes to provide firm
policy guidelines for the Executive branch. The former
Chief Justice agreed with Justice Jackson’s view that where
there are statutory guidelines, a President is obliged to fol-
low the precepts contained in the laws passed by the Con-
gress. Inherent powers problems ariseand the other branches
- act, he said, largely.when Congress fails to act definitely,
when it fails to make needed laws and when there is a neces-
sity for legislative action and Congress fails to meét the
challenge. : . - o _ R '
T . LeczstaTive History . 1 ..

. Upon the basis of all, its findings, the Special Committee decided
to write legislation which would both effectively end the four states of
national emergency found to-be in force and establish procedures for
the handling of -any future national emergency. The resulting bill,
the National Emergenceis Act, has received broad bipartisan support
. and elicited a rare degree of cooperation between the Executive and .
" Legislative branches of government . o i
A quick review of the legislative history is instructive. The.Corn-
mittee first submitted-the National Emergencies Act to the Senate
on. August 22, 1974. The bill, S. 3957, was sponsored by Senators
Church, Mathias; Hart, Pell, Stevenson, Case, Pearson, Hansen, Ervin,
Chiles, Williams, Muskie, Javits, Ribicoff, and Roth. The legislation
provided for; - o : e . .
“- -7 (. Termination- of powers and authorities available to the
Executive as a result of the states.of national emergency in force.
- 2. Congressional review of future national emergencies.
- 3: Congressional oveérsight of and Exécutive accountability for
actions taken in the exercise of emergency powers.
- 4. Repeal of obsolete emergency . powers statutes.
The Senate Committee on Government Operations, to which the bill
was referred, reported it without amendment on September 30, 1974

= (S. Rept. 93-1193). On October 7 on the floor of the Senate, Senator

Mathias offered amendments incorporating compromises agreed to by -
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the Government Operations Committee and the Administration. The
amendments provided for: _ : L

1. Extension of the termination date for existing emergencies
from nine to twelve months from enactment ; _

"9. A semi-annual review and decision by Congress on whether
to end an emergency, rather than automatic termination of states
of emergency ; ' S

3. Reduction of the number of statutes to be repealed;

4. Exemption of six statutes considered essential by the Execu-
tive branch and provision for their review by appropriate Con-
gressional committees; ’ . _r

5. Requirements for an accounting of expenditures incurred
in the exercise of national emergency statutes.

The amended legislation passed the Senate without dissent on Oc-
tober 7, 1974.

Senate bill, S. 8957, then went to the House of Representatives, but
the House Judiciary Committee, to which the legislation was referred,
was unable to act on the bill in 1974.. Representative Peter Rodino, the
Committee Chairman, had intended to hold ‘early hearings on the
legislation; however, the impeachment inquiry -and confirmation of
Vice President Rockefeller prevented consideration during the 93rd
Congress, and the bill consequently died. Z

Early in the 94th Congress, on February, 27,1975, Chairman Rodino
introduced H.R. 3884 and on March 6, 1975, Senator Mathias intro-
duced S. 977. The bills were identical and, with the excéption of two
minor technical amendments, the same as the measure already passed
by the Senate. : . B ) ,

The House Judiciary Subcommittee on Administrative Law and
Governmental Relations, chaired by Representative Walter Flowers,
then held hearings on H.R. 3884 on March 6, 13, 19.and April 9,
1975. Witnesses included Senator Mathias, Senator Church, Repre-
sentative Rodino, and representatives of Executive departments and
agencies. . - .

On May 21, 1975, the Judiciary Committee reported H.R. 3884
with amendments (H. Rept. 94-238). Most of the changes clarified
and corrected sections of the bill. One amendment advanced from one
vear to two years the effective date for the termination of the existing
emergency powers. The two-year delay provided time for all Execu-
tive agencies and departments dependent on emergency statutes to
seek permanent legislation.. Another revision gave the Executive addi-
tional time to account for expenditures incurred during the exercise
of emergency powers. The Committce felt that the original schedule
did not provide sufficient time for the reporting of expenditures. The
Committee also increased the number of statutes which would be ex-
empt from the force of the legislation.".

-H.R. 3884, as amended by the House Judiciary Committee, passed
the House on September 4, 1975. On the floor, the House accepted an
amendment by Representative Matsunaga to provide for automatic
termination of an emergency if the Executive fails to publicly renew
the emergency. Final passage came easily. Only five Representatives

voted against the bill, while three hundred and eighty-eigl :
ballots in favor of it. ‘ ed and eighty-eight cast their
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In.the Senate, IL.R. 3884 was teferred to the Government Opera-.
tions Committee. Senator Church and Senator .Mathias testified on
behalf of the legislation:on February 25, 1976, but the full Committee
has been unable to markup the bill yet, due to the press of other busi-
ness, mainly:. ploposed reforms! concermnc the Central Intelligence
Agency. Cep b

The Specm] Commlttee believes that there is no reason. to delay
passage any-longer. Both houses -of .Congress. have passed the bill
overwhelmingly; the only problem is that the Senate acted in the 93rd
Congress and the Hotse in the 94th. Seldom has such a significant
piece of legislation received such universal support. The tlme for the
National Emerﬂencws Act to-become the laW of the land is lonor
overdue. S T e -

: Sy pes i WOPK RI*MAI\*J\TG IR

P‘quage of ‘the National Emergencies Act is the top pr1011tv but
other 1ssues W111 a,lso deserve attention in: the future e :

Issues related. to° the Natwnal Emwgenozes Act

1. Committee! remew ‘of exempted statutes—Under Title V of the
National Tmergeéricies -Act” certain statutes; are exempted’ from -the
force of 'the leglshtlon pending' fuirther review by. Standing Cominit’
tees in the House and Senate: The-Specidl Committee 1n1t1ally con-
templated no such exemptlons but it became’ apparent that’ ‘Because
of the prolongation of em@r oency ‘rule in'the -United States, mahy
governmental departments-had ¢ome to dépend on thése laws for théir
day -to-ddy  operations: JAbrupt termination’ ‘of ‘such provisions
threatened to disrupt activities .deemed to be essential to’ the “finc-
tioning-of.the government: To’ tavoid such dlsruptlon and 'to allow

careful considération of the: statutes in ‘question and énactment of
permanent :law. ‘where | appropriate, the Committee agreed to’ exempt
these ‘provisions from'the effectrof the legislation. ~ - = R

Close scrutiny will be required to ‘determine Whether ‘these statutes
should be continued in force or how they should be amended: Sérious
questions ‘exist .about futureé reliance on laws which were enacted to
meet: emergency situations-and’-which have been used- in wa,ys not
envisioned in the legislative-histories of the statutes.

2. Careful review .of ‘Tequests” for permanent law—The NathJl"Ll
I‘mertrenc1es ‘Act provides for a‘two-year delay in the termination‘of
emergency powers currently' possessed by the President. The delay is
designed to give Executive.dgencies time to seek: perma,nent legislation
\\hele necessary..: Concnesswnal ‘committees should femain v1gll ant
during thisperiod: and conduct: a: rigorous examination in those in-
stances wheére pernmianent law is sought in place of emergency law (i.e.,
law .operative, only under a condition of proclaimed national emer-
gency). Care must be taken to preserve the distinction-between perraa-
nent law and emergency: law and ‘to insure that powers which are
properly restmcted to: periods of national emergency do not become
ayailable. in normal. times: Committees should examine Executlve
]ustlﬁca,tmns closelyo ‘md not allow chan(res solely for reasons of
convenjénce.- -

3. Potentlal eﬁ'orts to thwart 1ntent of, laW——Cono ress must be wary
of potential efforts to bypass or circumvent the intent of the new lejgis:
lation. It should be clearly understood that Congress will not accept
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any claim that an emercrency is 50 severe that the President can act
without the Cong oressional review required under this legislation. Con-
gress must. be p1epared for posslble efforts to thivart the:intent of the
bill by dropping the wording “national emérgency” and introducing
different termlnolotry Committees must insure that -all emergency
legislation, however. denominated, has the same accountahility and
reporting requirements and termination procedures. No.claim can in
- the future be advanced that a paruculal type or class of emergency
can arise in which the President’s powers are not subject to COIIO‘IBS-
sional review.

Veed for an Inwestigation of I'mergency Pr eparedmss E /}om.s Con-.
ducted by the Faecutive Branch: .

"The’ Specml Committee ‘vecommends that cmer gency 1)1epaudness
efforts in the United States be investigated to determine the advan-
tages and disadvanfages’ oi the aunumstmtl\e Qtnmtule established
in 1973.

Under Reor Oanlzatlon Plan Numbei 1 of 1978, the Ofﬁce of Emer-
gency Pxeparedness was dismantled and a more decentralized admin-
istrative apparatus set up. The Federal Preparedness. Agency within
General Services Administration assumed responsibility for coordi-
nation and planning; the Federal Disaster Assistance Administration
within Housing and Urban Development becaine the central agency in
charge of natural disasters; and the Departmént of the Treasury
assmn]ated those functions regarding investigations of imports which
might threaten national secumty B

The Committee believes that now—three years after that reorgani-
zation—the time has arrived to assess its effects and to evaluate the
operation of the new structure with particular attention to emergency
‘preparedness, doordination, planning, and-civil liberties questlons A
brief exploration by the.staff of this Commlttee raised seriols ques-
tions, and further investigation seems wise

Need for Congressional Prfpao’a,tvons for an E me?"gency and OOntmual
Review. of I'mergency Law: -

The Spec;lal Committee believes that Conrrress must take steps to
insure that it will be able to act quickly and effectively in time of
emeérgency. Action must be taken now if Congress is to play an actn e,
responsible role in any future emergency.

In a letter to Senators Church and Mathias on May 14, 1974, Major-
ity Leader Mansfield deser 1bed emergency pr ep‘uutlons under taken by
the leadership:

Under the terms of the resolution, adopted December 2 292,
3, the Majority Leaders of each House, or the Minority
Leadels of cach House, or the Speaker and President Pro
-Tempore have the authority to call the Congress back into
session within 48 hours. It is my intention to 1ns1st upon this
provision for any recess or adjournment of the Senate of a
duration in excess of three days.
Although a more eflicient system could e esta ablished, ‘the
leadership of the Senate doces ha ave the capacity now to contact

1 See “Staff Report on'Emergency Preparedness’” in the Appendi'.\'.

Q. Rept. 94-922

3
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. ,each Senator \\1tlnn' 24 hours._I ‘believe that an enactment
.. might be necessary. to/assure the proper prior 1ty by 1 the virious .
: _Lhecutwe departments of 1equests tm '111 trg ‘lnspcn t‘ltlon‘
. when the above pr ocedm e is invoked. -

" The ‘Committée beliéves that more thought Should be 0'1ven to emetr-
gency. preparedness. Congress must (1Dt1c1pate diverse scenarios and
isure its ability both to survive a crisis and to-act effectively in its
aftermath. There must-be-an intelligent definition ofthe réle Congress
_should assunie in emer gency plepaledness efforts and other emerg eney
- activities.

It may be wise to appoint personnel.or to. estabhsh an. admml
trative mechanism to -assume respon51b111ty for coordinating emexr-
gency preparations. A new subcommittee, which need not be larrre,
could be set up in the Government Operations Committee, the Joint
Committee on Congressional Operations; or elsewhere, The subcom-
mittee could, on an ongoing basis, review Congressional activities,
oversee Executlve efforts, and coordinate the work of the two branches
of government. It could‘also work out administrative details of the

- National Emergencies Act and insure that its prov151ons are followed
in time of emergency.

If the Senate were reluctant to set up a pelm‘lnent body to monl’rm
policy developments, it could establish, on a reserve basis, a panel
which would come into existence as soon as a national emergency has
been proclaimed. The unit might be a Special or Select Committee, or
a subcommittee of the Govermment Operations Committee. The panel
would provide a coordinating center to bring concentxated attention’
to the emergency.

Regardless of -whether any new Concrressmnal structures .are es-
tablished, regular examination of the canon of emergency statutes,
Executive orders and related administrative rules, regulations and
1nstruments-—~operat1ve, dormant, limited—is- 1rnperat1ve to keep the -
Congress apprised of developments and advised as to corrective actions -
which should be undertaken. The potential threat posed by national -
emergency law to the pohtlca,l well-being of a democracy makes essen-
tial regular examination of policy developments by a Senate commit-
tee. Since the. Government Operations Committee has had responsi-
bility for the National Emergencies Act in the Senate, it seems appro-.
priate that this Committee conduct this review. :

Ending Open Ended Grants of Authomty to the Executive -

The Special Committee is particularly concerned that Congress end
its dangerous practice of extending open-ended authority to the Presi- -
dent. Future legislation should include a terminal date for authorities
granted to the Executive and provide for Congressional review. '

Past experience presents ample reason for concern about the lack
of controls on powers extended to the President. Too often the failure
to include a terminal date or to require Congressional review has led’
to a situation in which the use of an Act belies the purposes for Whm
it was enacted. Severdl examples illustrate this pattern.

Durine the Civil War, Congaress passed the Feed and Forage Act
of 1861 to enable the cavalry in.the American West to buv feed for
their horses when Congress was out of session. Later, Presidents
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invoked the authouty of ‘this Act to spend lmlhons of dollars Wlthout )
benefit of Congressional action. The law was used to finance Aimerican
marines in. Lebanon in 1958, to suppott the Berlin moblhzatlon in
1962, and to maintain troops in Southeast Asla.

n 1933, Congress passed the Emergency Banking Act, which was
based on Sectlon 5(b) of the demo with the Enemy Act of 1917,
The legislation gave President Roosevclt the power to control major
aspects ‘of the economy—an~ authority which had formerly been
reserved to the Congress. Since then, the Executive branch has used
this authority 0011=tantly to 100u1ate many aspects of foreign trade
and international monetary controls For instance, when Pr esident
Johnson wanted to control the foreign investiments of U.S. companies
in 1968 to alleviate the balance of p‘wments crisis, he issued an
Executive Order based on this authority.?

In 1950, Congress passed the Defense Production Act eiving the
President wide- -ranging powers to control the production of materials
needed for national defcnse efforts connected with the Korean War.
Sixteen years later, the Act was used to fill a Department of Defense
order for 3 million tr opical uniforms for use in Vietnam. In the fourth
quarter of 1966, the President also relied on the law to requite steel,
copper, and aluminum producers to set aside part of their cutput for
defense purposes.

Most troubling about these open-ended grants of power is that they
have often been made in response to the exigencies of war and other
emergency conditions, frequently with the most perfunctory committee
review and with *vutually no consideration of a law’s effect on civil

" liberties or the delicate structure of divided powers in the U.S. govern-
ment. The passage of broad economic measures in 1933 provides an
extreme example. There was a total of only eight hours of debate in
both Houses. There were no committee reports; indeed, only one copy
of the bill was available on the floor. The same pattern of hasty and
inadequate consideration was repeated during World War I, the
Korean War, and the 1964 debate on the Tonkin Gulf resolution.

Lack of Congressional control is particularly characteristic of
cinergency statutes, most of which have no provision for Congressional .
oversight or termination. There are two reasons for this. First, few,
if '&ny, foresaw that the temporary states of emergency declared in
1033, 19039, 1941, 1950, 1970, and 1971 would remain in effect for so
1011g ( the 1939 and 194 1 emergencies were terminated in 1952). Second,
the various administrations which drafted these laws were under-
standably not concerned-about providing for Congressional review,
oversight, - or Lelmmatlon of delegated powers, Whlch gave th(,
Pre 51dent wide-ranging authority.

In any case, the time has come to reverse the pernicious habits of
the past. It is imperative that termination dates, reporting. require-
ments, and accountability procedures be included in future legisla-
tion. Those who would argue for greater latitude for the Iixccutive
should remember the experience of the British who fought all through
the Second World War on delegation of power extended to the Prime
Minister f01 no longer than thlrty days at a time.

2The Special ‘Commitfee wishes to commend the House International Relations Sub-
committee on International Trade and Commerce. which started an investigation of
Section 5(b) of the Trading With the Enemy Act in the fall of 1975.
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Investzgatmg and [mtztutmg Strwtm“ OOntron Ower Delegated
Powers

Concurrent with eﬁ:’ort,s to'include terminal dates a,nd prowsxon for
Congressional review in future legislation, there must be a réexamina:
tion of the whole isue of' Congressional delegatlons of power to the
Executive.

‘Fortunately, the Senate Judiciary Subcommittee on- Sepm ation- oi
Powers hds already initiated an investigation in this area. That sub-
committee is examining the question of whether the delegation doc-
trine retains any .vitality. The study will focus on the pattern of .
abdication of responsibility by the Congress through the use of broad
unstructured mandates and the excessive use by the Executive of
guidelines and Executive orders either to implement policies not con-
curred in by Congress or to aggrandize narrowly delegated power.

The Special Commltt;ee wishes to emphasize the importance of this
inquiry. The Commiittée’s examination of delegated emergency powers
revealed the extent of power the Legislative branch has delegated to
the Ixecutive. Emergency powers statutes embrace every flspeot of:
Amrican life, and it only takes a quick glance at certain statutes to
underscore the vast transfer of power to the Executive. For instance,
Section 712 of Title 10 of the United States Code, entitled “Foreign
Governments: Detail to Assist,” reads: k

(a) Upon the apphcatlon of a country concerned, the Presi-
dent, whenever he considers it in the public interest, may detail
members of the Army, Navy, Air Force, and \Ialme Corps to
-assist in military matters—

(1) any republic in North America, Central America, or
South America;
(2) the Repubhc of Cuba, Haiti, or Santo Domingo; and
(3) during a war or a declared national emergency, any
other oountly that he considers it advxsa,b]e to assist in the
interest of national defense.
" (b) Subject to the prior approval of the Secretary of the mili-
"tary department concerned, a member detailed under this section
may accept any oflice from the country. to which he is detailecl.
e is entitled to credit for all service while so detailed, as 1f sewv-
ing with the armed forces of the United States. Arrangements
may be made by the President, with countries to which such mem-
_bers are detailed to, perform functions under this section, for
reimbursement to the United States or other shaxum of the cost
of performing such functions.

The Defense Department, in answer to inquiries by the Specm]
Committee concerning this provision, has stated that it has only been
used with regard to Latin America, Liberia and Iran, and interprets
its apphcablhty as being limited to noncombatant advisers. The lan-
guage of Section 712, however, is wide open to other interpretations.

The transfer of power; of which this statute is illustrative is the re-
sult of Congressional mandate, not Executive usur pation. Over the
past four decades the Congress has been content to give the JExecutive
mereasing latitude to act “without reference to Cono'lecs In a Yale
Review article, entitled “The Routinization of Cusm Gov e1nmenL ?
Donald L. Robinson underscores the trend :

- A review of the de\'e]opment of femer (rency] statutes re-
veals the deterioration of legislative form during the twenti-
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eth centmy They rary most significantly in thc guldelines
they liy down for administr ators, and it 1s here that a trend’
is' most apparent. Some, like the statute giving the Presi-
"dent power to call the l\atlonal Guard mto Federal service,
have always been couched in language giving the President
broad discretion . . . statutes deannv with the nuht(uy have
always tended to be bxoad in their dele(rfxtlonb to the Presi-
dent.

When emergency powers touch upon domestic industry,
however, Congress has traditionally tended to show greater
care in the delegation of powers to the Ixecutive branch. In
1916, for example, Congress passed an act providing for the
mobilization of industries capable of producing war material.
If such industries refused to comply with government orders
“in time of war or when war 1s imminent,” the President was
authorized to take possession and, throiugh an appointed
Board of Mobilization, to operate them. Firms were to be

. given “fair and just” compensation for their products or for
the “rental” of their facilitics. Despite pressure from the Tru-
man Administration, Congress steadfastly refused to broade:
the act by authorizing seizures in peacetime emergencies or

- even 1n the event of undeclared wars like the Korean. But, in
1956, this statute was repealed, and replaced by one much
briefer, stripped of all qualifications as to the kind of enter-
prise subject to seizure and the kinds of compliance that would
forestall seizure. Under present law, when the President
deems war.imminent, he “may take possession of any plant”
-which refuses to “manufacture the kind, quantity, or quality
of arms or ammunition . . . ordered by the Secretary [of the
Armyl;or...to fmmsh them at a reasonable price as detex-
mined by the Secret‘u‘ ,

In the case of labor xe(ru]atlons an even more marked trend
toward legislative perm]ssweness is apparent. In 1917, Con-
aress p‘lsbed an act providing for the suspension of the emht—
Tour day on contract work “for the government, during de-
claved emergencies. In 1962, the chapte1 dealing with “hours
of labor.on pubhc works” was completely rev Aised. No longer

-, do the powers of the Secretary of Labor to suspend the pro-
visions of the law depend upon the existence of a declared -
emergency. Instead, he is given discretion to permit varia-
tions and exemptions “to and from .any or all provisions”
of the act, if he finds it “necessary and proper in the public
‘interest to prevent injustice or undue hardship or to avoid
serious impairment of the conduct of Government business.”
The report of the Senate Committee on Labor and Public
Welfare, which urged the passage of this revised “work stand-
ards” legislation, fails even to mention the change cited here.

The Special Committée believes that it is time to reverse this trend.
In the fubure, svhen Congress delegates power to the Executive, it
should be more specific in defining the conditions in which the author-
ity may be used. Beyond.that, the challenge is to devise means by
which Congress can monitor the exercise of delegated powers and con-
trol those actions deemed to be unnecessary or undesirable. Serious
consideration should be given to legislation which would give Con-
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gress some type of veto over Executivé branch rules and regulations
]udoed to be inconsistent with the legislative intent of the authorlzm
~statute. The law might also cover Executne directives, rules, and reg
ulations which only come. into effect during a’ condition of national
emergency. These instruments, though effective only at some future
time, should be subject to Conmesqonql scrutiny prior to issuance or
activation so that, when they are needed, they will truly reflect the in-
tent of the Lemslatlve bnnch and will not require adjustment n the
midst of a crisis.

Improving the Accountability of E mecum’fve »Dcc’z'sion.making .

There must also be an effort to increase Executive accountability
by regularizing the plocedules surrounding the i issuance oi Executive -
orders. ‘

The Special Committee’s e\am]natlon of “Executive Orders in
Times of War and National E mergency’’ underscored the chaotic and
secretive conditions that envelop Executive decisionmaking. The Com-
mittee found considerable confusion in procedure, a decided absence
of a compy ehensive means for public accountability, and an uneertain
basis for the determination of legal authority on which Executive di-
rectives may be issued or challenoed

Title 3 of the Code of T Federal Regulations mdlcates that in issuing
-decisions and commands, Presidents have used such diverse forms as
letters, memorandums, duecmves notice, reorganization plans, admin-
istrative designation, and mlhtar ¢ orders The decision whether to
publish an Executive decision is clear ly a result of the President’s own
discretion rather than any prescription of law. In recent years, the
National ‘Security Action Memorandums of Presidents Kennedy and
Johnson and the National Security Action: Directives of President
Nixon vepresent a new method for promulgating decisions, in areas of
the gravest importance. Such decisions are “hot spemﬁcally required by
law to be published in any register, even in a classified form; none
have prescribed formats or procedures; none of these vital Executive
decisions are revealed to Congress'or the public except under irregular-
arbitrary or accidental circumstances. For instance, the. 19691970 .
secret bombing of Cambodia has recently come before Congressional
and public notice. The public record reveals-very little about how the
commands for such far reaching actions were 1ssued, What is most
disturbing is lack of access to any authoritative records in these miat-
ters. In short, there is no formal accountability for the most cru-
cial Exccutive decisions affecting the lives of citizens and the freedom
of individuals and institutions.

The problem is exacerbated by the classification- of sensitive or im-
portant Executive decisions, classification which in most cases pre-
vents even Congress from having access to these documents. While
no one would wish to' prevent sensitive documents from being classi-

fied for reasonable cause, the absolute discretion given to the Execn-
tive in this area has led to abuse. It has permltted and encouraged
inclusion in this category of many documents in no way connected
with essential national security. Moreover, not only are their contents
kept secret, but even the extent of such documents is unascertainable.
On the basis of the handling of past. Presidential papers, many of
‘these documents will, of course, In one manner or another; eventually
bc: dec] assified, but m‘my have been withheld by Executlve dlSCI etion.
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"The legal record of Executive demsmnmakmﬂ has thus continued
to be closed from the ‘light ‘of public or Congressmnal serutiny
through the use of classified’ procedures which withhold hecessary
documents from Congress, by failure to establish substantive criteria
for publication and by bypassing existing standards. As a result, the
legality of a’substantial area of operatlons of the Government has
in large measure been immune from any oversight or scrutiny by
Con«n ess. And the situation is growing worse. The number of formal
Executive Orders and Proclamations has, in recent years, declined
from many hundreds to about 70 annually. Since it is certain that
as the United States has grown in size and power the Executive has
issued more and more dec151ons, many of which are of the greatest
111]]70113‘11106, it can only be Qunmqed that such commands contmue to
be issued in irregular form and in ways hidden from Congress and
the people. As the role of the Executive in Government continues to
expand, this must be cause for concern. -

Again, the complacency of the Congress can be cited as the reason
for this chsorder]y state of affaire. Conozess has not specified sub-
stantive standards for the recording of Presidential directives. In
addition, Congress has not yet “enacted Jaws to prevent the Fxecu-
tive branch from abusing its power to classify documents where its
purpose is to withhold information from Congress and the public.

Improving the -accountability of Executive decisionmaking must
be a matter of the highest priority. One task—that of codification—

 hag already been beoun by the Federal Register.. That organization
has embarked upon a-codification of all- pubhshed Executive orders
issued between 1961 and 1975. This codification, which is expected to
be finished by the summer of 1976, will represent the first definitive
compilation-of published TExecutive directives. In the past the exact
legal status of Executive orders has been virtually impossible to
ascertain, While many Executive orders have specified which orders
they were modifying or supel seding, this pmctlce has by no means
been uniform.

- The next step would seem to be amendment, of the Federal Register
A(,t of 1935, which pr0v1des the present statutory guidelines for the
issnance of Exceutive decisions and orders. That Ack is supplemented
by a series of Executive orders by which the Executive prescribes for
itself additional procedures to be observed. Both the statutory and
the self-imposed régulations, however, fail to diiminish significantly
the fundamental arbitrariness of the svstem. and the Executive’s own
procedures appear to be followed only onffu' asitis convenient to the
Executive’s purpose at the time.

The Federal Register ‘Act (44 U.S.C. 1:)00) p10v1des for the pub-
lication of :

1. Presidential Proclamations and Executive Order except
those niot having general applicability and legal effect or effectlve
only against Federal Agencies or persons in their capacity as
officers, aoentsor employecs thereot;

9. Documents or classes of documents that the President may .
determine from time to time have general applicability fmd legn]
effect ; and

3. Documents or classes of documents that may be reqmred
so to be pubh=hed by Actof Concrl ess.
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The caterrorles enumelated he1e1n are not all-inclusive. Tirst of
all, there is “the. problem of terminology. Tf a_documient is not specifi-
-ca.lly designated.as an “Executive Qrder” or “Presidential Proclama-
tion,” the dec1s1on of whether ornot. it-will be published as a part of
the pubhc record is lett to.the discretion of the President and his
advisers. If he wishes adocument to have “géneral applicability an
legal effect,” he will plesumably have it pubhshed If, however, the
order is duected only to an official or an agency and does not pur-
port to regulate the ‘conduct. of private citizens, there is no legal
necessity i01 its publication. Most Executive directives fall into this
“category.. Although most Executive directives pertain to exclusively .-
internal bur e’mcmtlc operations, many others have great consequences
for the -Government, the Natlon and individuals as well. One need
cite only the dec:monmakmo which governed the war in Indochina
to illustrate the point most v1v1d1y Althouﬂ'h clause 3 of 44 U.S.C.
1505 permits Congress to designate classes of documents for publica-

_tion, Congress has never addressed itself dnectly to this question in
the broad sénse here considered.

" Amendment could be made to insure the publication of a1l wrmh-
cant Executive directives, however denominated, in the F ederal
* Register. At the same time some thought should be given to establish-
ing a system whereby classmed 1ules and orders, by wh‘ltevel name
called; would be registered. :
., Until Congress orapples ‘with these problems dnectly, it w il be
confronted with a contihuing veil of secrecy and will be unable 10'

conduct, effecmve oversight of the Lxecutlve branch. ;

. CochUsrom

While: much work remains, none of. it is more important than pa.:-
sage of the Nitional Emergencies Act, Right now, hundreds of emer-
gency statutes confer enouoh authority on the President to iile the
coun‘m y without reference- “to normal constitutional process. Revela-
tions of how power has been abused by high government officials must
give rise to concern about the potent}al exercise,- unchecked by the
Conole<s or the American people, of this extraordinary power. The
National Emergencies Act, would end this threat and insure that'the
powers now in the hands of the Executive will be utilized only in‘time
of genuine emergency. and then only under safeguards promd]ncr for
Conm essional review.

The Special;Committee beliéves that it has prowded thenation with
an effective, workable. method for dealing with future emergencies in -
accord with constitutional processes. The legislation establishes stat-
utory guidelines for the declaration, administr ation, and termination
of n‘monml emergencies. At the minimum, it provides procedure and
due process for the- exercise of emeroenCV authority. .

The bill rests on the Committee’s conviction that both the Executive

~and Legislative branches have vital roles to play. The Constitution
‘makes no provision for su»pcndln(r the dlstllttltloll of power in the’
“United States Government in time of emergency. And it would be
~wrong to argue that -the framers did not ‘llltl(,lp{lt() crises. As Justice .
Jackson observed, ¢ ‘they knew what emergencies were, knew the pres-
sures thq ennender im authoritative actlon, ‘knew, too, how they
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“afford a ready pretext for usurpation.” Constitutional scholar Gerhard
Casgper has commented : '

the refusal to arrange for institutional changes during emer-
gencies expresses the confidence of the Founding lathers
that the ordinary institutions were so designed as to be capa-
ble of coping with extraordinary events®

The Committee, consequently, cannot accept any doctrine which
holds that a nation 4n eztremdis must submit to the will of a single in-
dividual. Such is the doctrine which has carried India to its present
state, where the writ of habeas corpus is no longer recognized. Our
forefathers—George Washington, James Madison, and others—cau-
tioned, repeatedly, that one branch of government must not be allowed
to usurp the powers of another. Thomas Jefferson knew that “the way
to have a good and safe government, is not to trust it all to one, but to
divide it among the many.” In answer to his own question, “What has.
destroyed liberty and rights of man in -every government which has
ever existed under the sun?” he replied, “the generalizing and concen-
trating of all cares and powers into one body.” * No doubt we can en-
vision circumstances where greater authority must be ledged in the
Iixecutive, but the Executive cannot be allowed to arrogate those
powers to itself without recourse to the Legislative branch.

The Special Committee can only conclude by reemphasizing that
emergency laws and procedures in the United States have been
neglected for too long, and that Congress must pass the National
Jimergencies Act to end a potentially dangerous situation. To fail to
act is to invite abuse. Surely now, after the Vietnam War, the bombing
of Cambodia, the Watergate abuses, and the violation of the rights of
Americans by the intelligence agencies, Congress is too wise to do that.

¥Gerhard Casper, Statement, [.S. Congress, Senate, Special ‘Comr}littce on the Termi-
nation of the National Emergency, “Constitutional Questions Concerning Einergency

Powers, Hearings,” April 12, 1973, 93rd Congress, 1st session, p. 77, .
+Thomas Jefferson letter to Joseph C. Cabell, 1816.
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Part. 3—Const1tut10nf11 Questions Concerning Emergency Powers .
" T.S. Senate, 93d Congress, 1st Session, November 98,1973, U.S.

Govel nment Pri mtuw Oﬂice, Washing ton, D.C. 196 pp.

. ERRATA SFCTIO\T

’lhe Specml Committee would like to note that there is an error in
the information on page 96 of Senate Report Number 93-1280,
“Executive Ovders in Times of War and National Emergency.” The
original notation reads that . Executive Order 11788 . . . revoked
both Executive Order 11796 and Executive Order 11533. 2 According.
to Presidential Documents Division, Office of the Federal Rerustel,
Executive Order 11798 revoked Executive Order 11796, but continued
in_“full force and effect” Executive Order 11503 The full te\t of
T\ecutne Order 117 98 reads as follows:

’- REVOKING EXECUTIVE ORDER NO. 11796 OF JULY 30, 1974, AND
_.CONTINUING IN EFFECT EXECUTIVE ORDER NO. 113 23 OF JUNE 4,
',1970, RELATTNG TO THE ADMINISTRATION OF .EXPORT CONTROLS

" By virtue of the anthority vested in the President by the
Constitution and statutos -of the United States, 1ncludmcr the
statutes referred to herein, it is hereby ordered ::

Section 1. Executive Order No. 11796 of Tuly D0 1974,

. issued ‘under the authomty of the act of October 6, 1517 5 as
amended (12 U.8.C. 95a), is hereby revoked, except that this
revocation shall not affect any violation of any rules, regula-
"~ tions, orders, licenses, and other froms of administrative ac-
:tion under said orders which occurred during the period said
order was in effect. '

Section 2. Pursuant to Public Law 93-372 of August 14,
1974, effective as”of the close of July 30, 1974, Executive
Order No. 11533 of June 4, 1970, and all deleoatlons, redele-
gations, rules, regulations, oxders, licenses, and -other forms
ot adnnnlstratlve action under said order which were in ef-
fect on July 30, 1974, and which have not been revoked ad-
“ministratively or lecrlslatlvelv, are continued and shall be in
full force and effect until amended, modified, or terminated
by proper anthority:-

GERALD R. Forp.

Tuw \VHITE HOUSE Augfust 14, 1!)7’4. - '

U.s. SENATE, .
SPECIAL COMAMITTEE ON Natronar EMERGENCIES
AXD DrLEcATED EMERGENCY PowERs,
: Washington, D.C., April 23, ]976’

I—Ion &BRAJ,U[ RIPICOIT

Chairman, Govermment O perations Commattee, Dirksen Senate Office
 Building, Washkington, D.C. ,

- Drar Sexaror Riercori: The Specnl Committee on National Emer-
gencles and Delegated Tmergency Powers has prepared a Source-
boole on the National Emer gencies Act. The document constitutes a
legislative history of the Act b1 inging tooethe1 into one volume texts
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of bills, reports, Senate and House debate, and other pertinent docu-
ments. The volume also contains a bibliography of readings on emer-
gency powers and a short introductory essay describing the evolution
of the legislation. The Special Committee believes that the document
will prove enormously useful to scholars and researchers and could
be extremely important should a dispute over legislative intent ever
arise in time of emergency. : 4

Since the Special Committee is scheduled to terminate on April 30,
1976, we would like to request that the Government Operations Com-
mittee assume responsibility for completion of the Sourcebook. The
only tasks that remain are: (1) to update the introductory essay on
the legislative history of the bill; (2) to insert final documents,
such as the Government Operations report, Senate debate, and the
President’s messages on the legislation; and (3) to issue the docu-
ment for final printing. (All the other documents have been printed,
proofread and are ready for final printing.) :

Should you have further questions concerning the document and
the work required to finigh it, please contact Wilkie Sawyer or Gayle
Fitzpatrick at 4-1281. ,

‘We would be most grateful for your assistance.

Sincerely, .

Cuarces McC. MaTH1AS, Jr.
Frang CHURCH.
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EMERGh‘\'CY PRI‘I’ARED\'ESS 1\: THE UNI’lED STATES -

In its 1nvest1rrat10ns the Specml Commlttee on National Emergen-
cies and Deletrated Emergency Powers has concentrated on determin-
ing the extent of emergency power delegated. to the President and
T L(,Omnl()ndlnﬂ‘ procedm es for the declar atlon, administration, and ter-
mination of emergencies. It has not attempted to evaluate the state of
emergency prep‘uedness iit the United-States. Only. in its final days
did the Committee probe this question at all, and then only briefly.

‘The range and complexity of-emer gencvllssues make any evaluation
extremely difficult.* Too often- government units, trapped within their
particular fragment of the bureaucratic puzzle, Tail to examine issues
1n all their par rameters. In its brief probing of emergency preparedness
issues, the staff of the Committee. attempted to cut across customary
lines of fragmentation and to take a broad view. To do this, the staif
solicited the views of representatives of Federal emergency agenCIes,
Congressional staff members, and nongovernmental experts. '

The exploration raised serious questlons, and the staff believes that
it is time to-assess the effects of the 1973 administrative reorganization
and to'evaluate the operation of the new structure with particular at-
tention to emergency- prepnedness coor dnmtlon, plannln and c1v1l
liberties questlons

" To facilitate such a study fmd to stimulate interest in- and aware-
ness of the many issues involved, this report will suhmarize the ﬁnd-
ings of the staff’s brief survey.’* :

I’ackgroumi ' ' B

Until 1973 responsﬂalhtv for emercrency coordmatlon was veqted in
the Office of Xmergency. Plepamdneqs (OEP), located in the Fxecu-
tive Office of the President.. OEP drew. its authomty from many
sources, some by delegation, from the President and others directly by
statute. Its resource p]annmo ancl. mobilization - functions - were
founded in part on the National Security Act of 1947.%.the Defense
Production - Act of 1950,° and  the, Strategic:and Crltlcal Materials
%ockplhntr Act.t In the- Elsenhower admlnlstratlon,s 01V11 and defense

i S ‘ IR S s

17To, evallnte plamﬂng “and preparedness eﬁorts in a comprehensive mannex- it is
useful “to develop--anidlytical’” frameworks -which will 'help:structure -an- overview. Two
frameworks may. be-useful, to later investigators. 1 One, method involves’ classifying the
specific types of emergency that could oceur:
. Economic: Depression, inflation, strikes, housing, agricultural, commodlty tradmg,
municipal- or corporate banl\ruptmeq domestic program failures, ete. -«
Natural Catastrophe: Drought, agticultural pests, plagues clxmatlc changes famme
floods, earthquakes, ete.
National Security: Defense, civil defeme m‘rernaL secuirity, hostllitxes, War terrorism
embargoes, nuclear threats (peacetime and wartlme), ete. :
Anotber method would be to assess: (1) Orgummtionnl capabmtles, ,(2) materlal
resources, and (3) manpower availability.
1a This report represents an initial probing of preparedness issues, rather th‘m afinal
statement ‘on them. The staff was not able to conduct a thorough examlnatwn, and its
findings must be viewed with cauntion.
., 261 Stat. 495, 499,;.50 T.8.C. 404, N R
. 360 Stat. 596; 50 U.S.C. app., sec. "’OGletseq N .
464 Stat. 798, 50 1.S.C. 98 et seq. Sece also oO U.8.C. app., sec. 2271 .note. and Execu-
tive Order 11051 set out therein.
' (27)
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mobilization functions vwere merged when Reorganization Plan No. 1
of 1958 joined the functions of the Federal Civil Defense Administra-
tion and the Office of Defense Mobilization in a new component of the
Executive Office of the President called the Office of Defense and
Civilian Mobilization.? The plan provided for a Director and Deputy
Director, three Assistant Directors, and ten Regional Directors; made
the Director a member of the National Security Council; and attached
to the new entity the- Civil Defense Advisory Council, originally-
created by the KederalCivil -Defense Act of 1950.° By successive
statutes, the Office was renamed Office of Civil and Defense Mobiliza-
tion,” Office of Emergency Planning,? and; finally, Office of Emergency
Preparedness.? - - _ . - T :

-~ Through-the years, OEP lost some functions and gained others. By
Executive..Order 10952, dated July 20, 1961, President Iennedy
withdrew designated civil defense functions from OEP and assigned
‘them to the Department of Defense, where they still remain. OEP’s
responsibility for telecommunications policy. was withdrawn (and an
Assistant Director eliminated) when the-Office of Telecommunications
Policy was established by Reorganization Plan No. 1 of -1970.!t Im-
portant new responsibilities for supervising disaster relief were thrust
upon OEP by the Disaster Relief Act of 1970."> The OEP Director
was authorized to form emergency support teams of Federal person-
nel; to draw upon outside organizations; to establish regional offices;
to determine qualifications for assistance; to guide the activities of
emergency personnel; to provide temporary housing, transportation,
communications, and othier facilities in emergencies; and to take other
actions in major disaster areas. Other laws added to OEP’s responsi-
bilitics in disaster relief, such as those which authorize Federal assist-
ance to educational institutions which have suffered damage or
destruction.®® - = - : ) -

By law or dclegation of Presidential authority, OEI also served
in various other capacities. Under section 232 of the Trade Expan-
sion Act of 1962, for example, the OEP: Director was responsible .
for investigating imports whichi might threaten to impair the na-
tional security.’? He served by Presidential appointment as Chair-
man of the Oil Policy Committee, established by President Nixon
in February, 1970, following the report of a Cabinet task force on
oil import policy.’®~ : . o

On January 26, 1973, President. Nixon submitted to the Congress’
‘Reorganziation Plan Number 1"of 1973. That plan called for the
abolition of the Office of Emergency Preparedness, the Office of
Science and. Téchnology and the National Aéronautics and Space
Council and the transfer of their functions to old line agencies. Nixon

572 Stat. 1799: 5 U.8.C.. app. 565. Also printed 'at 50 U.S.C., app., sec. 2271 note:

€64 Stat. 1245, 1247 ; 50 U.8.C. app., secs 2251-2297, B . '

772 Stat. 861 ; see 50 U.S.C. app., sec. 2271 note.

8 75 Stat. 630 ; see 50 U.S.C. app., sec, 2271 note.

8 82 Stat. 1194 ; see 50 U.S.C. app.. sec. 2271 note.

10 3 'CFR, 1959-1963 Comp., p. 479. :

135 U.8.C., app., p. 603. .

1242 U.8.C. sec. 4401 et seq.

-13.81- Stat. 810, 86 Stat. 299. .

1419 7.8.C. 862(b). . b . "

15 The information on pages 3-5 was excerpted from: U.S. Congréss. House, Committee
on Government Operations. Reorganization Plan No. 1 of 1973 : House Réport No. 93-106,
93rd Congress, 1st Session. Washington, 'U.S. Government Printing Office, 1973, pp. 12-13.
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descubed the chano'es in: the emertrency preparedness area in- the
followmg words: - . :

In the 1nterest ‘of efficiency and economy, we can now- fur-
"ther streamline the Executive Office of the President by
formally relocating those respoxlslblhtles and closmg the
Oﬁice of Emerdency Preparedness. s

I propose to accomplish this reform in two steps First,
reorganization plan No. 1 would transfer to the President all
functions prev10usly vested by law in the office or its director,
except the director’s role as'a member of the National Security
Council, which would be abolished; and 1t would abolish the
"Office of Enmier cency Preparedness. . '

The functions to be transferred to the President from
OEP largely incidental to emeigency ‘authérities:already
~vested in “him. They include functions under the Disaster
Relief Act of 1970; the function of determining whether a
major disaster has occurred within the meaning “of (1) Sec-
tion 7 of the Act of September 80,-1950, as amended 30
U.S.C. 241-1, or (2) Section 762 (a) of the Higher- Educq—
‘tion Act of 1965 as added by Section 161 (a) ‘of the Edu-
cation’ Amendments of 1972, Public Law 92-318, 86 Stat.
288, 299 (relating to theé furmshlno' by the Commissioner .
of Education of disaster relief assistance for educational
purposes) ; and functions under Section 232 of the Trade
Expansion Act of 1962, as amended (19 U.S.C. 1862),w ith
-respect to the conduct, of investigations to determine the
effects on natlonal security of the 1mportat10n of celtamf
articles.

‘The Civil Defense Advisory Councﬂ within OEP would
also be abloished by this plan, as changes in domestic and
international conditions since its establishinent in 1950 have
now obviated the need for a standing council of this type.
Should advice of the kind the councll has provided be re-
quired ‘again in the future, state and local officials and ex-
‘ perts in the field can be consulted on an ad hoc basis.

Second, -as soon as the plan became effective, I would
delegate OEP’s former functions as follows:

_All OEP responsibilities having to do with prep‘lred—

ness for and relief of:civil emergencies and disasters
would be transferred to_the Department of Housing .
and Urban. Development. This would provide O'reater ‘
field capabilities for coordination of federal dlsaster
assistance with that provided by states and local com-

* munities, and would be in keeping with the objective
of crea.tmg a broad, new -Department of Commumty
Deévelopment.

OEP’s responsibilities for measures to ensure the con-
-tinuity of civil government operations in the event of
© major military attack would be reassigned to the Gen-

eral Services Administration, as would responsibility for
resource -mobilization including the management of na- -
i tlonal secuuty stockpiles, with’ pohcy rruldance in both
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-¢ages to be prov1ded by the Natlonal Security Couneil,
and with economic considerations relating to changes in
ir stockpile levels to be coordlnated by the Council on Eco-
-nomic Policy.
. - Investigations of 1mporta which mlght threaten the
" national secur1ty—ass1gned to OEP by Section 232 of the
- Trade Expansion Act of 1962-—would be. reass1gned to
.the Treasury Department, whose other trade studies give
it a ready-made -capability in - ‘this field; the National
" Security. Council would maintain. 1ts supe1v1sory xole-
+ - over strategic 1mports
" Those disaster relief author1t1es which have been reserved
‘to the President inthe past, such as the authomty to declare
major dlsasters, -will continue to be exercised by him under
rapid interagency, céordination, the federal-response will be
coordinated by the Executive Office of the President i in charoe'
of executive management. -
.The Oil Policy Committee will contmue to functlon as in
the past, unaftected by this reorganization, except that T will
designate the Deputy Secretary “of the. Txeasury as chairman
in place of the Director of OEP. The Committee will operate
under the general superyvision of the Ass1stant to the. PI‘eSl-
dent in chal ge,of economic affairs.
The functions which would be abohshed by thls plan and
‘the Sstatutory authorities for each, are:
(1) The .functions of the D1rect0r of the Office of Emel—"
_;crency Preparedness with respect to being a member of the
National Security Council (Sec. 101, National Security Act
0f.1947, as amended,; 50 U.S.C. 402 and Sec. 4, Reorganiza-
‘tion Plan No, 1-of 1958) 5 )
- (2) The functions of the Civil: Defense Adv1sory Councll
) (Sec 102(a) Fedeml Civil Defense Act of 19.)0 oO U S. C
App.2272:(a)). .. 200 ' Yo o
Under the, Reoroamzatlon Act- of. 194:9 4 Executlve reorgamzatmn
“proposals take effect automatically. unless. either' House of «Congress
disapproves the .plan‘within sixty days.of its submission to Congress.
" Both the House and Senate Government Operatiohs Committeé-held -
hearings on. Reorganization Plan No. 1-of 1973.*The’ Senate. took no
~actiony ‘while the House issued a report: Approving 'the plan. The
House :group observed that'“the President=cannot .be compelled to
. utilize a policymaking and adv1sory apparatus in the Executive Ofﬁ( e
against his own: plefelences The House report concluded:: -

“We, c‘lnnot predlct hotw well ‘the. agen01es “willexéoute the
functions and respons1b111t1es_ _transferred to thém by the re-

. organization plan. The quality ‘of leadership, the funds and’,
~ -resources available, management techniques, and; other fac-

tors will make & large difference, The fear explessed by some . -
critics of the*plan is‘that the transferred functions will be -

burled at lower leVels in depar‘rmental orkacrency bureaucra-: R

16 7.8, Presuient Message* “Reorganization Plan No 1 1973 e Hearings before a .
Subcommittee of the -Committee on ‘Government; Opemtlom House of ‘Representatives,
. 265d1()00ngress, lst Session “’ashmgton U.S. - Government I’rmting Oﬂice 1973, pp.
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cies, and that performance will suffer accordingly. This result
... is. possible, but, it will not. follow automatically if common -
.;sense, good management, and sufficient resources are brought
oo bo beartt s L
Neither house having disapproved, the reorganization plan iwent
into effect. OEP .was .dismantled, and its authorities were split up
between ' different Kxecutive  agencies. The Federal Preparedness
Agency’ within GSA~—known during a .transitional period.as the,
- Office of Preparedness—assumed responsibility for coordination and,.
planning. The Federal. Disaster Assistance Administration within
HUD became the central agency in charge of natural disasters. The
Department of the Treasury assimilated those, OEP functions regard-
ing investigation of imports which might threaten national security.
The Deputy Security of 'the Treasury replaced the OER director as
Chairman of the Oil Policy Committee, and FP A lost the seat which
OEP 'had had on the National. Security Council. The Civil Defense
Adyisory Council within OEPwas abolished, while the Defense Civil -
Preparedness Agency,.set’up in 1972, continued as before. ... .=
~'Two investigations explored emérgency preparedness issues,in the
tWwo years: following the. reorganization.’ Hearings conducted in 1973
by ‘tlie Subcommiittee on Disaster Relief of the Senate Public Works'
Commiittee focused on the adequacy and effectiveness of federal disas-
tet velief 1égislation. In 1974; hearings held by a IZouse Appropriatiens
Subcommittee ‘indicated the need for a’ more complete investigation.
Theré swas confusion about the exact relationship of the DCPA and thé:
Office of Preparedness- (known as thet FPA'now). Georgiana Sheldon,.
Deputy Director of .thé DCPA, :decried 'the.lack of ‘Congressional
oversight. »: @ "0 i b oo e s T
" Retently ‘more studies have been launched. In January 1976, tlie
House Armed Services Subcommittee on Investigations set up-a panel
to examine the nation’s civil defense. The inquiry is particularly im-
portant since the'Senate Armed :Services: Preparedness Investigating:
Subcommittee has not‘held: any hearings insthe.last year and & half.
In Décember 1975, GAO initiated its:own examination. of the Na-
tion’s civil-defense program. The study will focus on the Défense Civil
Preparedness Agency 1s an effort to determine its operating efficiency.
GAO. plans, to investigate the practicality of the Agency’s programs
and the.effectiveness of its assistance to states and local communities.
GAO is particularly concerned about possible overlap and inefficiency
between DCPA, FDAA, and FPA. Recently DCPA has been helping
anticipate and prepare for possible crises. Once a disaster has oc-
curred, the FDAA has assumed operational responsibility. FPA has
played an overall supervisory and coordinating role. GAO will in-
vestigate how.these divided responsibilities operate.in practice..
Concurrently, the Senate Government Operations Committee has
begun to examine the DMPA, FPA, FDAA, and the Emergency Pre-
paredness Office of the Secretary of the Interior. The Government
Operations staff has' concerned that conisiderable overlap existed in

e

O

t}}e programs of these agencies.
ot L o : AT

17 7].8. Congress. House. Committee on 'Govnrnment Operations. R izati
"No. 1 of 1974.: House Report No. 93-106, 89rd. Co PRt Sescton. Washiosrom
" -Government Printing omcg, 1973, p.-19. 'C,ngrgssf ,u,t Se sslon. W,dsmngton’;U'Si
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Organization

While promising, these inquiries will stop ‘short of an overall assess-

ment of both emergency preparedness and planning efforts in this
country and the wisdom of the new administrative structure set up
under Reorganization Plan Number 1 of 1973. - :

The Committee staff believes that now—three years after that re- -
organization—an investigation into preparedness operations is..in

~order. Duririg tecent years -a trend toward. decentralizing govern-
mental functions has emerged, but serious questions ex1st about
whether the nation benefits from decentralization of emergency pre-
paredness activities. Alternatives to the present arrangement must be
ex‘tmlned for their possible benefits.

- “The current policy of the U.S. is to operate a decentrallzed system,
coordinated by an agency located in GSA, the Federal Preparednecs
"Agency. FPA retains some of the operatmnal duties of OEP; most
notably in maintaining stockpiles and underground facilities and sup-

 plies, but compared to its predecessor, FPA is relatively free of oper-.
ational responsibility. Its main responsibility is to provide policy.’
guidance for emergency preparedness programs and to coordinate
- programs throughout the U.S. government. The A gency operates with
a staff of over 200 people and with an unclassified administrative
budget of about $7 million. Ten regional offices provide guidance to
othe1 Federal field offices and to state and local governments in plan-
- ning and developing their readiness programs. Beyond its administra-
tive structure, FPA has three main divisions: (1) Conflict Prepared-
-ness runs emergency facilities, “Continuity of the U.S. Government”
operations, and other programs; (2) Civil Crisis Preparedness han-
- . dles stockpiles, industrial mob1l1z1t10n, and crisis management; and-
(3) Research, Development and Program Development explores in-
creftsmcrh -=oph1st1cated technolovles.

- A discussion of. the relative merits of the present. and alternate ad-
mlnlstrfw,tlve structures might start with an examination of the deci-
sion to- dlsmqntle OEP and to establish FPA. Nixon said that he was
acting “in the interest of efficiency and economy.” Later, in testimony,
Fred. Malek, Deputy Director of the Of‘ﬁce of Manaoement and
Buclget stated:

"One ob1oct1ve is té-reduce the size of the Executlve Ofﬁce. ‘
but, more 1mportant is the need for reorienting the ‘Exécutive

: Office to focus on its original mission as a staff for top-level’

policy formation and monltonntr of policy execution in .
_broad functional areas. These actions are also consistent with
- the President’s overall purpose of strengthening and upgrad-
ing thé capacity of our line depar tmients and agencies, and to"
press for further decentralization of Federal activity to field

* offices and even to-the communities themselves, wherever We"

can bring the Government closer to the people,®

The staff found that most people interviewed placecl ereat stress on
the political pressure to cut back the Executive Office. One FPA offi-
cial arg ued that the PreSLdent, was trying to prod agencies and depart,

. 13 U.8., Cnngz-pcs Holwe ‘Committee on Government 0per'1tion§, “Reorganization Plan

No. 1 of 1973, Hearings,” before a subcommittee of the Committee on Government Opera-" °

tions, House of Representatives 93rd Congress, 1st sess., February 26, 1973, p.
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ments to rethink and restructure their administrative organizations.

Others pointed to a'longstanding antagonism between OMB and OEP
and noted that a committee chaired by OMB director Roy Ash had
recommended. a restructuring of OEP. According to this argument,
OMB had always seen OEP as a rival, so when the idea-of reorganiz-
ing government gained favor and OEP issued some reports embarrass-
ing to the Administration, OMB seized the occasion and moved to
revamp OEP. - . T

Whatever the reasons; ¢urrent-debate on different administrative
arrangements should focus on several key questions. One policy matter
1s" whether the lead c¢oordinating agency 'should have operational re-
sponsibility, and if so, how much. Ce - . '

The staff found agreement that the lead agency is probably better
oft without responsibility for oil and natural disaster programs. FPA
spokesmen and critics generally agree that reduction -of natural dis-
aster responsibilities has benefitted FPA. One official observed that

OEP’s work had always been characterized by a stop-and-go quality.
People would begin a project only to be interrupted when some natural
disaster would demand their-attention. Now. that FDAA has taken
over the handling of natural disasters, the problem has been alleviated.
Similarly, a consensus seemed to exist that oil matters had become so

“complex and vital that they were better handled separately.

Whether the central coordiinating agency should be free of all
operational responsibility is a more controversial subject.: Critics argue
that first-hand exposure to e¢mergencies and personal experience in
handling them insure that planning preparedness, and coordination
efforts remain realistic. They insist that cutting administrators and
planners off from immediate contact with emergency conditions leads
to an isolation that has a detrimental cffect on efforts to make efficient,
realistic preparations.. ' '

- A top FPA official admitted that he was not certain, what structure
would be most advantageous. He ended up suggesting .that the best
solution might be not a “restored OEP” or the present setup, but a
hybrid structure—a centralized agency with operational responsibili-
tics which stopped short of natural disasters and oil policies.

Another issue centers on the importance of the specific locatien of
the coordinating agency within the government® OEP, by virtue of its
location in the Executive Office of the President, exercised consider-
able “clout.” The staff found universal agreement that FPA’ carries
less political prestige and muscle than its predecessor. As a result,

TP A requests elicit slower responses, involve more red tape, and, gen-
erally, take a longer time. . '

The diminished “clout” of FPA raises serious questions about the
importance and effectiveness of its leadership role. Some argue that'it
is imperative that the Agency be moved from GSA and either be set up

19 An Arthur D. Little study on “Industrial Preparedness in an Arms Control Environ- -
ment.,” prepared in.December 1974 for the Arms Control and Disarmament -Agency
(ACDA), also raised the issue-of location: “It is possible to point out areas in the pre-
paredness system where effort might be rewarded with improvement, One such’ area is
the standby organization for industrial mobilization. The principal issue here appears
to be the level at which the primary mobilization coordination responsibility is fixed
within the Executive Branch. * * * The link.with arms control * * * may not have
been fully appreciated when the 1973 decision was made and {its emerging significance
suggests that a different disposition should at least be considered.” . .
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by itself or be attached. to the National Security. Councll Domestic
Councﬂ or the:Office of Management and;Budget.. This’ hne of argu-
ment, is ba,sed on the view that the coordinatirig agency has to occupy
a;significant. position to possess enough author 1ty to command respect
and to be effective. Prime location is important, 1f only to insure that
the President is aware.of the coordmatmov agency’s services and makes
use ;of them., Pr oponents of this view believe that.under the present
structure Executive decisionmakers are frequently unaware that FPA
has information which would be of use to them.

It seems_clear that FPA does not. play a major pohcy role in crisis
sitiiations. Frequently, when a project has needed .to be organized
quickly and political muscle has been required, the Office of Manaore-
ment and Budget has taken command of the situation. As an OMB
official obser Ved “crisis direction was quuu'ed and. it had to be out of
the Pres1dent’s oiﬁce L

-The.issue is whether OMB i is sulted to its new role. Critics contend
" that it is not. They stress that while OMB has Executive clout, it- does
not haye.-the ‘expertise required to successfully handle emergencies.
They argue that- there.is high pay-oft in using people who ha,ve had
experience in. plamung for and coping with emer gency situations.
Reliance on those with prior experience is particularly important in
improving eﬂlelency during the first seventy-two hours of the emer-
~gency. In-the view of crltlcs ‘OMB:is ill-suited to its fire-fighting role:
it cannot. provide the expertlse Tecessary to expedlte the handhn«r of
emérgencies. . ...

Another ‘major pohcy questlon concerns the effectlveness of coordl-
nation.. Critics' charge that present efforts -are- inéfficient and frag-
mented A-1974 Arthur. D. Little study lent credence to.this view, ﬁnd
ing.that “officials familiar, Wlth the preparedness system feel concern
over divisions of respons1b111ty, possible gaps between agencies, and a
lack of full coordination.” The study concluded “An effort to confirm
these.views and develop remedies for such, deﬁclenc;les as are ve1 rifiecl
seems war ranted.”’ 20

“In its'own 1nvest10at10n, the staft found: partlcular concern ovér the
uneven coordmatlon between state ahd local agencies and the Federal
bureaucracy. ‘States a,pparentlv find it difficult to work with-the re-
organized Federal structure. They ‘would prefer to deal-with a single
- unified .Federal agency, capable of granting them lump surn' omnts

- 'The present fragmented system—in “which. agencies have over; lappln
jurisdictions and coordination efforts prior to an, emergency are dis-
tinct from .those following a disaster—frustrates and confuses.them.
States have problems 1dent1fy1n¢r the source of needed funds, and they
have. .trouble. complying with :the -“strings”, frequently -attached:.to
grants. The use of ‘funds allocated by: the Defense Civil Preparednes<
Aaency seems to have been a subject of particular- controversy. o

FPA officials acknowledge these problems. They were eager to im-
prove. coordination -with  state and local agencies. In -addition,. they
(and FDAA officials) indicated that contact bétween EPA’and FDAA.
is minimal and that coordmatlon 'between the'two acrenmes is in need
of 1mprovement ‘

Despite thesé problems, FPA re‘presentatlves beheve that the system
works better than’ crltlcs charo'e Problems that have surfaced reflect

20 Arthur D. Little; “Industrial Preparedness in an Arms Control‘Envuonment, D. 68.
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in larcre part the settlmtr out of the iiew admmlstratlve apparafcus, and
(renera’llv, coordination within' the Federal bureaucracy is effective.
Difficulties are being worked out bhrouorh admmlstratlve arrangements
and informal agreements. -

Finally; in this time of oovernment deﬁclts a,nd tlght budgets,
comparative budgetary ﬁtrures will 'also have to be considered. When
the Nixon Admmlstratlon presentéd Reor ganization Number 13 offi-
cial spokesmen heralded savings of some- $2 million, but none of the
savings was to result from the restmicturmv of the emergency agen-
cies. In fact, a high FPA officidl has suggested that the _present, decen-
tralized set-up is more expensive to operate. If true, it is only natural
to examine what advantages the new -structire offers and to ask
whether they warrant the addltlonal expend1tures

Planmng

. An evaluation of plannmg eﬁorts Wlthln the govermnent seems wise
in light of widespread.skepticism about planning. Critics contend that
the Jevel of planning has,been excessive in.the past-and that efforts
that.are undertaken in the future should be more realistic, emphaswmﬂ
existing structures and resources rather than relying on contingency
structures and plans.- They view planning éfforts as an academic exer-
cise, an‘impractical activity conducted in.a world of contingencies too
often separated from. more mundane realities. They argue that plan-
ning is an expensive luxury that is hard to-justify when all programs
are being scrutinized for possible savings and other programs.provide
1more conerete and visible results.

Former OEP officials-and current FPA spokesmen strongly. defend
the need for advance planning. In defining planning, they speak of the
anticipation of potential crises and preparation of appropriate govern-
mental responses,-including the establishment of procedures, the . per-
fection of methodologies, The collection of important data, and the
identification of skilled personnel.. These officials argue that the com-
plexity and increasing 1nterdependence of the world and the concur-
‘rent growth in the potential :for.and ramifications of. devastatlncr
-dlsa,sters ‘make advance work absolutely .essential.. :

1. FPA officials.expressed concern-that the present admlmstmtlve ‘Lp-
.pzu atus and appropriations process were:biased against p]annmg ef-
-forts. No single appropriations. contrél point . exists to insure that
enough money has gone into planning. Individual commlttees of the
Congress make. mdependent decisions on each ageéncy’s request. with-
out any concern for -theé overall .outcome.. FPA cannot cxert .the
-political ‘muscle that: OEP could, and’ no one ‘else has-a big stake in
contingency . planning. ‘Consequently, swhen agencies negotiate their
budgetary requests-and Congressional committees. give them further
examination, funds requested for plannmg efforts are: partlcularly
‘vulnerable..

The ending: of the deleorate ao'ency» fundmg process*was of partlcu-
Jar concern-to FPA: officials. Under this system the lead preparedness
.agency maintained:control. over funds,:when:it used to. insure that
svital planning efforts went ahedd."According to FPA representatives,
‘the-existence of the fund gave thelead agency both latitude and lever-
-age;~while:*also simplifying the -accounting’ of: ‘expenditures' in:"the
emergency area. Congress eliminated the system, in part, because it

+
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made more difficult efforts to keep track of the exact sums each -de-
partment was spending on preparedness efforts. FPA officials did .not
recommend restoration. of the delegate agency funding process; but
insisted that some type of budvetary pool was necessary to insure con-
tinuity of planning and to guarantee completion- of any planning
whose impact extends beyond a smdle department. .

FPA. officials were more concerned about the future unphcatlons of
the: decreasing interest in preparedness planning than about the pres-
ent results. They worried that the-cumulative effort of the small incre-
mental steps in which planning efforts were receiving less and less
support would be.cxtremely serious. They cmphas1zed that certain
types of planning were dynamlc and:in need of constant revision, and
they expressed fears that:this planning-would become obsolescent and

" would deteriorate to a dangerous point.
The staft believes that further investigation of these issues 1s war-
ranted. In the face of an evident decline in’ planmncr efforts, the
amount of planning the nation should support is an obv1ous area of
inquiry. The problem-is-to find the elusive mean between excessive.
and inadequate planning. The staff believes that concerns éxpressed’
by FPA officials ‘arc legitimate, but that they must be coupled with
-a recognition that planmng inevitably“hds: diminisking. returns: It”
- does not seem wise t0 prepare elaborate plans for every poss1b1e con-
-tingency. Certain‘types of planning might be carried out in specific
_ parts of the nation-and then be applied elsewhere as required, Plan-
ning may be most viable 'for crises of a limited nature, as former
OEP official suggested. Some thought is required to insure that plan-
‘ning is conducted: not just with an eye to maximizing efficiency, but:
valso with an eye to confining actions to the restraints of ‘the Constitu-
-tion and: the law. Efforts must be'made to make certain that advance
‘planning is formulated to provide ‘procedures for the’ protection of
‘civil liberties and:that all-emergency preparations.are in accordance
-with- constitutional processes. It ‘is’ essential to assess the impact of
specific planning in & broader framework. For instance, plans for re-
locating whole segments of the populamon in' the ‘évent ‘of a nuclear
threat must be considered within the. perspective of an overall policy
-of nuclear parity. Such plans might be viewed by an enemy as our
preparation for'a first strike and be escalatory in ways:that were un-
‘intended. At the same, tlme, relocation plans may violate Jmportant :
-civil liberties.

The-quality and efficiency of- current planning efforts must be

evmmlned along" with.other questions, such. as.the extent to which

. affected agencies are involved in-advance planning. It will' be im-
‘portant. to. judge how well officials are anticipating the diverse types
‘of emergencies that might occur. War and natural disasters are the
commonest but the near default of New York Citysuggests an entirely
different realm of economic emergencies and raises the: ‘question
-whether "other. possible calamities have been: anticipated. .

Any investigation should not neglect the critical importance of the
lead organizational agency. The coordinating agency p[l)ays a key role,
particularly in chartmcr -unexploréd -terrain, such as the possible -
dangers of - world terrorlsm and peacetime nuc¢lear emergencies. It
sséems wise to examine both the contention' of FPA officials that the
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central agency -should serve as a control point in the allocation of
funds and the suggestion of others that the diminished ‘political
muscle-of the FPA has materially hwrt planning efforts. -
Any assessment of planning and preparedness efforts in the United
States should give certain areas special scrutiny. In April 1973, the
strategic and critical materials stockpile objectives were reduced by
a quantity valued at more than $4 billion. The rationale for this abrupt
change in policy is unclear. An investigation by GAO seems to be lead-
ing to a-reevaluation of stockpile assumptions, but it is essential that
Congress insure that the nation’s policies in this area are not subject
to dramatic fluctuation or.political whim. : , ‘
. Another issue concerns Executive Reserves. Under this program,
- selected American citizens are assigned key governmental roles.which
they are to assume in an emergency. In effect, these officials constitute
a type of “shadow government.” Serious questions—such as the extent
.of the program, the type of individuals involved, the advisability of
public disclosure, and the manner of activation of these reserves—
suggest the-need for further investigation. In December 1973, in testi-
mohy before the Senate Interior Subcommittee on Integrated Oil Op-
erations, Senator Lee Metcalf expressed concern about the extent of
industry representation in the Emergency Petroleum and Gas Admin-
istration Executive Reserve. The staff of the Special Committee feels
 that'the extent of industry control in all Executive Reserve programs
merits investigation. An inquiry seems wise in view of the findings of
the: House Small Business Subcommittee on Energy and the Environ-
ment that “politicalization” and “disregard for conflict of interest con-
siderations” plague the Presidential Executive Interchange; Program
created by President Johnson in 1969. S
Another issue involves representation of the- chief preparedness
agency ‘on the National Security Council. OEP was represented on
that body, but the preparedness representative was removed in the
1973 reorganization. The stafl heard different views on this issue. A
former OEP official felt that it would be difficult to make a compelling
case for representation, since most of the items on the National Se-
curity Council agenda are matters concerning the CIA and State and
Defense Departments. An FPA official felt that the chief prepared-
ness agency should naturally be represented on that group, but was
.under no illusion that membership would bring immediate influence.

Civil Liberties ,

Finally, there are a range of government programs which warrant
investigation because they pose a potential threat to civil liberties.
Emergency censorship demands more thorough scrutiny. In 1972,
the House Government Operations Subcommittee on Foreign Opera-
tions and Government Information held hearings on the “Wartime
Information Security Program,” but these hearings did not constitute

_an exhaustive inquiry.

The maintenance of lists of people to be watched or to be detained
in time of national emergency is another sensitive area. Of particular
concern are contingency plans, developed by the Justice Department,

 for a domestic emergency. In an article by Harvard law professor
Alan Dershowitz appearing in the March/April, 1973, Liberty,
Richard Kliendienst, the Deputy Attorney General at that time, 1s
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-quoted as saying: “We have careful plans ready to be put into effect -
in the event of any emergency requiring Federal troops.” The Sénate -
Select Committee on Intelligence Activities:and the House Judiciary
Subcommittee on. Civil Liberties have: begun investigations of these
matters but the Congress still awaits the results of these inquiries.

Another matter of concern is the number of organizations:which
have been established in a dormart status to be activated upon ‘the

President’s determination in a national emergency. Planned agencies,
such as the Office of Defense Resources and the Ofﬁce of Dconomlc

_Stabilization, may require further study: '
~ .Perhaps the operation most in need of scrutiny is the series, of gov-

“ernment relocation, centers operated under the FPA’s™ contmulty of
_government” program. Recent articles by Richard P. Pollock in 7'he
Progresswe 2t and the new Washington weekly, Newsworks,? have -
‘detailed the operations of Mount Weather and other relocatlon 'sites
operated outside VVashmaton, D.C. The staft is concerned: abotit the-
lack of Congressional over smht and the absence of' gvidence that these -
facilities are being run.in accordance with constitutional processes.
If these programs are to continue, it is 1mperat1ve that adequate safe-
guards exist in the activation and operation of Mount VVeather and
other relocation sites. The Senate J udiciary Subcommitted on: Consti-
tutional Rights has begun to probe this area but has found it difficul It .
'to penetrate the veil of secrecy surrounding: these programs ~

-'nRichard P. Pollock “The Mysterlous ‘Mountain,” | The Progressive, Madlson, Wl‘!

March 1976; pp. 12-16.
= Richard P. Pollock “Flight 014 and the Secret of Mount Weather ” Washinzton Nev,s

. works, Washington, Dé February 12-18, 1976 pp. 7-8.
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